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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THECOUNTYOFTWINFALLS

H.F.L.P., LLC

)
)
Plaintiff/Appellant,
)
)
vs.
)
)
THE CITY OF TWIN FALLS,
)
)
----~D~e~fu=n=~=n=UR~e~~=o=nd=e=m~·------~)

SUPREME COURT NO. 41277
DISTRICT COURT NO. CV 11-4771

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls

HONORABLE RICHARD BEVAN
District Judge
STEVEN WUTHRICH
Attorney at Law
1011 Washington,
Suite 101
Montpelier, Idaho 83254

FRITZ WONDERLICH
Wonderlich & Wakefield
P.O. Box 1812
Twin Falls, ID 83303-1812

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT
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Case: CV-2011-0004771 Current Judge: G. Richard Bevan
H.F.L.P., L.L.C., vs. City Of Twin Falls

H.F.L.P., L.L.C., vs. City Of Twin Falls
Judge

Date

Code

User

10/27/2011

NCOC

NICHOLSON

New Case Filed-Other Claims

G. Richard Bevan

APER

NICHOLSON

Plaintiff: H.F.L.P., L.L.C., Appearance Steven A
Wuthrich

G. Richard Bevan

NICHOLSON

Filing: A -All initial civil case filings of any type not G. Richard Bevan
listed in categories B-H, or the other A listings
below Paid by: Wuthrich, Steven A (attorney for
H.F.L.P., L.L.C.,) Receipt number: 1129104
Dated: 10/27/2011 Amount: $88.00 (Check) For:
H.F.L.P., L.L.C., (plaintiff)

COMP

NICHOLSON

Complaint Filed For Declaration Of Easement

G. Richard Bevan

SMIS

NICHOLSON

Summons Issued

G. Richard Bevan

SHRT

PIERCE

Sheriffs Return, Sharon Bryan, 10/31/2011

G. Richard Bevan

SHRT

PIERCE

Sheriff's Return, City Clerk Sharon Bryan,
10/31/2011

G. Richard Bevan

SMRT

PIERCE

Summons Returned

G. Richard Bevan

SCHULZ

Filing; 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Fritz
Wonderlich Receipt number: 1131232 Dated:
11/17/2011 Amount: $.00 (Cash) For: City Of
Twin Falls (defendant)

G. Richard Bevan

ANSW

SCHULZ

Answer

G. Richard Bevan

11/18/2011

APER

SCHULZ

Defendant: City Of Twin Falls Appearance Fritz A. G. Richard Bevan
Wonderlich

12/20/2011

HRSC

COOPE

Hearing Scheduled (Scheduling Conference
01/17/2012 09:03AM)

G. Richard Bevan

osco

COOPE

Order for Scheduling Conference and Order RE:
Motion Practice

G. Richard Bevan

CONT

COOPE

Continued (Scheduling Conference 01/30/2012
09:03AM)

G. Richard Bevan

osco

COOPE

Reset Order for Scheduling Conference and
Order RE: Motion Practice

G. Richard Bevan

12/29/2011

MOCT

PIERCE

Motion To Continue Scheduling Conference

G. Richard Bevan

1/20/2012

STIP

PIERCE

Stipulation for Scheduling and Planning

G. Richard Bevan

1/24/2012

HRVC

BARTLETT

Hearing result for Scheduling Conference
scheduled on 01/30/2012 09:03AM: Hearing
Vacated (Stipulation Filed)

G. Richard Bevan

1/25/2012

HRSC

BARTLETT

Hearing Scheduled (Court Trial 12/04/2012
09:00 AM) 1 day

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Civil Pretrial Conference
11/19/2012 10:30 AM)

G. Richard Bevan

HRSC

BARTLETT

Hearing Scheduled (Status/ADR 10/09/2012
09:02AM)

G. Richard Bevan

NOTC

BARTLETT

Notice of Court Trial Setting, Pretiral Conference
and Order Governing Further Proceedings

G. Richard Bevan

NOTC

PIERCE

Notice of Telephonic Participation

G. Richard Bevan

11/7/2011

11/17/2011

12/27/2011

2/15/2012
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Case: CV-2011-0004771 Current Judge: G. Richard Bevan
H.F.L.P., L.L.C., vs. City Of Twin Falls

H.F.L.P., L.L.C., vs. City Of Twin Falls
Judge

Date

Code

User

2/23/2012

CONT

COOPE

Continued (Status/ADR 10/09/2012 08:30AM)
bu phone with Mr Wuthrich initiating

G. Richard Bevan

10/9/2012

CMIN

COOPE

Court Minutes
Hearing type: Status/ADR
Hearing date: 10/9/2012
Time: 8:43 am
Courtroom:
Court reporter: Virginia Bailey
Minutes Clerk: Sharie Cooper
Tape Number: ct rm 1
Fritz Wonderlich for Defendant City of Twin Falls

G. Richard Bevan

DCHH

COOPE

G. Richard Bevan
Hearing result for Status/ADR scheduled on
10/09/2012 08:30AM: District Court Hearing Helc
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated: bu phone with Mr Wuthrich initiating

11/16/2012

STMT

PIERCE

Pre-Trial Statement

G. Richard Bevan

11/19/2012

MEMO

PIERCE

Plaintiff's Pre-Trial Memorandum

G. Richard Bevan

DCHH

COOPE

Hearing result for Civil Pretrial Conference
scheduled on 11/19/2012 10:30 AM: District
Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan

CMIN

COOPE

Court Minutes
Hearing type: Civil Pretrial Conference
Hearing date: 11/19/2012
Time: 11 :23 am
Courtroom:
Court reporter: Virginia Bailey
Minutes Clerk: Shelley Bartlett
Tape Number: CT RM 1
Steven Wuthrich for the Plaintiff
Fritz Wonderlich for the Defendant

G. Richard Bevan

11/20/2012

MISC

PIERCE

Unavailable Dates

G. Richard Bevan

11/23/2012

NOTC

PIERCE

Notice of Available Dates for Trial

G. Richard Bevan

11/28/2012

CONT

COOPE

Hearing result for Court Trial scheduled on
12/04/2012 09:00AM: Continued 1 day

G. Richard Bevan

11/29/2012

HRSC

COOPE

Hearing Scheduled (Court Trial 04/05/2013
09:00AM)

G. Richard Bevan

HRSC

COOPE

Hearing Scheduled (Civil Pretrial Conference
03/18/2013 09:04 AM)

G. Richard Bevan

HRSC

COOPE

Hearing Scheduled (Status/ADR 02/19/2013
09:02AM)

G. Richard Bevan

NOCT

COOPE

Reset Notice Of Court Trial Setting, Pretrial
Conference And Order Governing Further
Proceedings

G. Richard Bevan

NOTC

PIERCE

Notice of Telephonic Participation

G. Richard Bevan

12/6/2012
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Case: CV-2011-0004771 Current Judge: G. Richard Bevan
H.F.L.P., L.L.C., vs. City Of Twin Falls

H.F.L.P., L.L.C., vs. City Of Twin Falls
Date

Code

User

2/19/2013

DCHH

BARTLETT

G. Richard Bevan
Hearing result for Status/ADR scheduled on
02/19/2013 09:02 AM: District Court Hearing Helc
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

HRVC

BARTLETT

Hearing result for Civil Pretrial Conference
scheduled on 03/18/2013 09:04AM: Hearing
Vacated

G. Richard Bevan

BAGRAMYAN

Miscellaneous Payment: Copy Cd Paid by: Steve G. Richard Bevan
Wuthrich Receipt number: 1309057 Dated:
4/5/2013 Amount: $6.00 (Cash)

NAAR

BAGRAMYAN

Notice and Agreement RE: Purchase of audio
recordings of district and magistrate court
proceedings.

G. Richard Bevan

CTST

BARTLETT

Hearing result for Court Trial scheduled on
04/05/2013 09:00 AM: Court Trial Started

G. Richard Bevan

DCHH

BARTLETT

District Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing
estimated:

G. Richard Bevan

CMIN

BARTLETT

Court Minutes

G. Richard Bevan

REPL

PIERCE

Defendant's Reply to Plaintiff's Proposed Findings G. Richard Bevan
of Fact, Conclusions of Law, and Decision

RSPN

PIERCE

Plaintiff's Response to Defendant's Proposed
Findings of Facts and Conclusions of Law

G. Richard Bevan

FFCL

BARTLETT

Findings Of Fact And Conclusions Of Law

G. Richard Bevan

JDMT

BARTLETT

Judgment

G. Richard Bevan

CD IS

BARTLETT

Civil Disposition/Judgment entered: entered for:
City Of Twin Falls, Defendant; H.F.L.P., L.L.C.,
Plaintiff. Filing date: 6/18/2013

G. Richard Bevan

NOTA

NICHOLSON

NOTICE OF APPEAL

G. Richard Bevan

NICHOLSON

Filing: L4 -Appeal, Civil appeal or cross-appeal to G. Richard Bevan
Supreme Court Paid by: Wuthrich, Steven A
(attorney for H.F.L.P., L.L.C.,) Receipt number:
1319116 Dated: 7/30/2013 Amount: $109.00
(Check) For: H.F.L.P., L.L.C., (plaintiff)

YOCHAM

Appealed To The Supreme Court

G. Richard Bevan

NICHOLSON

Miscellaneous Payment: For Making Copies Of
Transcripts For Appeal Per Page Paid by:
H.F.L.P., L.L.C., Receipt number: 1319363
Dated: 8/1/2013 Amount: $100.00 (Check)

G. Richard Bevan

4/5/2013

5/6/2013

6/18/2013

7/30/2013

APSC
8/1/2013

Judge

8/5/2013

SCDF

KLIEGL

Supreme Court Document Filed-Notice Of Appeal G. Richard Bevan

8/13/2013

SCDF

ROBINSON

Supreme Court Document Filed- Order
Conditionally Dismissing Appeal

G. Richard Bevan

8/15/2013

LETT

COOPE

Letter from Steven Wuthrich

G. Richard Bevan
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Case: CV-2011-0004771 Current Judge: G. Richard Bevan
H.F.L.P., L.L.C., vs. City Of Twin Falls

H.F.L.P., L.L.C., vs. City Of Twin Falls
Date

Code

User

10/16/2013

NOTC

COOPE

Judge
Notice of Transcript Lodged

G. Richard Bevan
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STEVEN A. WUTHRICH, Esq.
Attorney at Law, ISB #3 316
1011 Washington St., Suite 101
Montpelier, Idaho 83254
Tel: (208) 847-1236
Fax: (208) 847-1230
office@wuthrichlaw. com
Attorney for the Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

H.F.L.P., L.L.C.,
Plaintiff,

)
)
)
)

~

)

CITY OF TWIN FALLS,

)
)
)

Defendant.

Case No.

~V . . ll,.,.iY1l/

COMPLAINT FOR DECLARATION
OF EASEMENT

COMES NOW the Plaintiff, Harmsen Family Limited Partnership L.L.C., (H.F.L.P.), by
and through its counsel of record, Steven A. Wuthrich, and in complaint for declaration of easement
rights alleges and avers as follows:
1.

That the Plaintiff H.F .L.P. is a limited liability company duly authorized to transact business
in the State ofldaho.

2.

That the Defendant is a municipal corporation located in Twin Falls County, Idaho.

3.

That the Plaintiff is the owner of certain rural property described particularly on Exhibit "A"
hereto and hereafter referred to as the Plaintiff's premises or Plaintiff's lot.

4.

The Defendant purchased property to east ofthe Plaintiff, as described on Exhibit "B" hereto,
across which property Plaintiff's easement rights lie

6
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5.

That jurisdiction is proper with the above-entitled Court pursuant to I.C. §1-705. Venue is
proper pursuant to I. C. §5-401.

6.

That the premises of the Plaintiff and the property of the Defendant were, in one prior point
in time, a unified parcel.

7.

That subsequent to the division of the property, Plaintiff and its predecessors in interest had
utilized the roadway described on Exhibit "C" hereto for ingress and egress access to the
property for all purposes for more than the statutory prescriptive period.

8.

That the Plaintiff has requested more than ten days prior to the filing of this action that the
city of Twin Falls issue a recognized written right of easement, which the city has refused.

9.

That the Plaintiffs property is not fully marketable without said written easement and
accordingly, declaratory relief pursuant to I. C. §6-401 et. seq is required.
FIRST CAUSE FOR RELIEF

1.

All averments in the Complaint heretofore plead are incorporated herein by reference.

2.

That the Plaintiff and the Defendant had unity of title by a predecessor in interest of both
deeds.

3.

That at the time of severance of the two estates an easement by necessity was created by
virtue of the fact that the Plaintiffs premises are bordered by cliffs on one boundary and the
Snake River on the other, and accordingly, there is no access for ingress and egress except
across the Defendant's property.

4.

The necessity for the easement remains present and absolutely necessary because of the
natural geographical impediments for any other access to the property.

5.

That the Court declare and adjudge that the easement described on Exhibit "C" hereto is a
2

cor
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valid and necessary easement of the Plaintiff for ingress and egress for all purposes,
including, but not limited to domestic, agricultural, ranching, recreational, or other lawful
purposes of any type or nature whatsoever.

COUNT TWO- EASEMENT BY PRESCRIPTION
6.

All prior averments are incorporated herein by reference.

7.

Prior to the aquisition of the property by the Defendants, (and continuing thereafter), the
Plaintiff utilized the subject easement described on Exhibit C hereto openly and notoriously,
continuously and uninterrupted, under and adverse claim of right, with actual or imputed
knowledge of the owner ofthe servient tenement for the statutory period exceeding 20 years.

8.

That the Plaintiff should have and recover his costs and attorney's fees incurred herein.

9.

That the Court should declare that the rights of the Plaintiff for full ingress and egress access
to the property for domestic, agricultural, ranching, industrial, recreational or sporting
purposes and all other purposes allowed by law.
WHEREFORE, the Plaintiff prays for judgment against the Defendant as follows:

1.

For declaration of an easement by necessity and adjudication of the Plaintiff's rights of said
easement and an injunction against the Defendant from in any way interferring with,
blocking, restraining, or impairing Plaintiff's right to use said easement; and

2.

In the alternative, for a declaration of easement by prescription as described in Exhibit C

hereto and for an injunction enjoining the Defendant from in any way interfering, blocking,
or impairing Plaintiff's rights to said ingress and egress easement; and
3.

For an order of costs and attorney's fees; and

4.

For such other and further relief as may be appropriate under the circumstances.
3
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DATED this

4

October, 2011.

~£~
SVENAWUTcH

4
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EXHIBIT "A"
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EXHIBIT "A"

Towubip 9 South, Raage 16 E., B.M. 'J'wju Falk CI)Uaty ldabo
Section ll; Lot.s 8 »ad 9
Section 23: All of Lot:~ 10 and 14 aDd that part or Lots IS •ad 17 Jyi.og North of the
Snake River Caoy11o AND tbe North 50 rocb of Lot 12, lying West of RQck Creek.
Secnon H: Lot IS EXCEPT tbat part of Lot 15 lying East ofllock Creek.

~uuth Rim of

12
11

EXHIBIT "B"

13

' (1
12

EXHIBIT "B"

.

---- ---. -·-

-· -- -·---.
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EXHIBIT "C"

"r"Q15
14

LEGAL DESCRIPTION
FOR
JOINT USE EASEMENT AGREEMENT
BETWEEN
THE CITY OF TWIN FALLS AND HARMSEN FAMILY LlMlTED PARTNERSHIP. LLC (H.F.L.P)

A 50.0 tbot wide access and utility easement fur the purpose of ingress, egress and utilities, said easement

traverses through portions of Sections 19, 29,30 and 32 of Township 9 South. Range 17 East. Boise
Meridian and portions of Sections 23 and 24 ofTownship 9 South, Range 16 East. Boise tvkridian. Said
easement
described being
line: on. over, under and across a 50.0-foot wide strip of land that is centered on the tollowing
Commencing at the North One Quaner (Nli4) corner of Section 32, Township 9 South. Range 17
East. Boise Meridian. Twin Falls County, Idaho, said point being located N89°58'55"E-2661 .37 feet from
the Northwest comer of said Section 32. Thence S87°0 I '04"E for a distance of947.50 feet to a point in the
center ofthe. existing access road and being the TRUE POINT OF BEGINNING:
Thence
alongcourses:
the center ofthe 50.0-foot wide easement and along the center of the existing access
road on the
following
Thence N64c36'48''W--47.07 feet:
Thence N80cl2'44"W--66.49 feet to the point of curvature of a curve right:
Thence Northwesterly along the arc of the curve right tor a distance of 119.49 t~et. ~aid an.: run mg
a radius of 170.00 feet and a chord bearing and distance of N60°04'36''W-117.04 feet:
Thence N39°56'28"W for a distance of 548.0 I feet to the point of curvature of a curve right:
Thence Northwesterly along the arc of the curve right for a distance of 124.85 teet. said arc having
a radius of250.00 teet and a chord bearing and distance ofN25°38'04"W-l23.56 feet;
Thence Nll "19'40"W for a distance of252.54 feet to an angle poinr;
Thence N09°08'20"W for a distance of 134.51 feet to the point of curvature of a curve left:
Thence Northwesterly along the arc ofthe curve left for a distance of 144.84 feet. said arc having a
radius of 120.00 feet and a chord bearing and distance ofN25°26' 18"\V-136.20 feet;
Thence N60"00' 56"W for a distance of 196.28 feet to an angle point;
Thence N47"37'07"W for a distance of 123.93 feet to an angle point;
Thence N43" 15 '25"W for a distance of 199.18 teet to an angle point:
Thence N49°33 '40"W tor a distance of2 I 2.21 feet to an angle point:
Thence N58"29'31"W for a distance of254.40 feet to an angle point
Thence N69"20'34''W for a distance of425.57 teet 10 the point of curvature of a curve right:
Thence Northwesterly along the arc of the curve right for a distance of 215.62 feet. said arc having
a radius of 625.00 feet and a chord bearing and distance of N59°27'35''W-214.55 feet:
Thence N49°34 '36"W tor a distance of281. 70 teet to an angle point;
Thence N43'"52'55"W tbr a distance of69.09 teet to an angle point:
Thence N48"28'26"W for a distance of 126.39 teet to an angle point;
Thence N42°43 '35"W tor a distance of265.82 feet to an angle point:
Thence N51 c! 3 '3 7"W for a distance of 152.94 teet to an angle point:
Thence N57"09' I O"W for a distance of226.90 teet to an angle point;
Thence N65c40'43"W for a distance of 149.87 feer to an angle point;
Thence N55"56 '06"W for a distance of 134.73 teet to an angle point:
Thence N60-.49'22"W for a distance of 155.20 feet to an angle point:
Thence N52"00'17"W fora distance of 179.91 feet to an angle point:
Thence N6J "07'24"W for a distance of242.45 teet to an angle point;
Thence N63"20'44"W for a distance of87.75 teet to an angle point;
Thence N59"27' 15"W for a distance of97.88 teet to an angle poim;
Thence N63" 19'43"W for a distance of 197.16 feet to an angle point:
Thence N67'; 15' 18"W tor a distance of 232.62 teet to the poim 0f curvature of a curve left:
Thence Northwesterly along the arc of the curve left tbr a disttmce of 10~.96 teet. said arc having a
radius of 400.00 feet and a chord bearing and distance of N59"48'34"W-J 03.67 teer:
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Thence N52"21 '49"\V tbr a distance of278.58 feet to an angle point;
Thence N45°54 '31''W for a distance of 161.84 feet to the point of curvarure of a curve left;
Thence Northwesterly along the arc of the curve left for a distance of9 I. 72 feet to the poim of
curvature of a reverse curve right. said arc having a radius of215.00 feet and a chord bearing and distance
ofN58°07'48"W-9!.03 feet;
Thence Northwesterly along the arc of the reverse curve right tor a distance of 149.79 fe~t to th~::
point of curvature of a reverse curve left, said arc having a radius of 414.00 feet and a chord bearing and
distance ofN59°59' I O"W-148.97 feet:
Thence Northwesterly along the arc of the reverse curve left for a distance of 118.79 feet. said arc
having a radius of200.00 feet and a chord bearing and distance ofN66°38'08''W-117.05 feet:
Thence N83°39'01 "W for a distance of 167.73 feet to an angle point;
Thence N63°27'32"W for a distance of226.04 feet to an angle point;
Thence N33°37'24"W tbr a distance of 172.88 feet to the point of curvature of a curve lett:
Thence Northwesterly along the arc of the curve left for a distance of 97.14 feet to the point of
curvature of a reverse curve right. said arc having a radius of 96.00 teet and a chord bearing and distance of
N62°36'46"W-93.05 feet:
Thence Northwesterly along the arc of the reverse curve right for a distance 135.21 feet to the
point of curvature of a reverse curve left, said arc having a radius of 138.00 feet and a chord bearing and
distance ofN63°32 '03"W -129.86 feet;
Thence Northwesterly along the arc ofthe reverse curve left for a distance of245.16 feet to the
point of curvature of a reverse curve right. said arc having a radius of 649.00 feet and a chord bearing and
distance ofN46° 17' l7"W-243.7l feet;
Thence Northwesterly along the arc ofthe reverse curve right for a distance of 146.06 feet to the
point of curvature of a reverse curve left, said arc having a radius of 344.00 feet and a chord bearing and
distance ofN44°56'46"W-144.97 feet:
Thence Northwesterly along the arc of the reverse curve left for a distance of236.66 feet, said arc
having a radius of 360.00 feet and a chord bearing and distance ofN51 °36'55"\V-232.42 feet;
Thence N70"26'53''W for a distance of 184.08 feet to the point of curvature of a curve right:
Thence Northwesterly along the arc of the curve right for a distance of 135.62 feet to the point of
~urvarure of a reverse curve left. said arc having a radius of20 I .00 feet and a chord bearing and distance of
N51°07'08"W-133.06 feet;
Thence Northwesterly along the arc ofthe reverse curve lett tor a distance of304.76 teet. said arc
having a radius of349.00 feet and a chord bearing and distance ofN56°48'2J"W-295.17 feet;
Thence N81 °49' 19''\V for a distance of 185.41 feet to an angle point;
TI1ence N62°34 '25''W for a distance of 197.22 feet to an angle point;
Thence N34°38'05''W for a distance of206.36 feet to an angle point;
Thence N42" 17' 18"\V for a distance of 66.06 feet to an angle point;
Thence N 16"25 '07"W for a distance of 112.58 teet to an angle point:
Thence N25"59'56"W tbr a distance of 135.79 teet to an angle point:
Thence N08c50'35"W for a distance of 344.40 teet to an angle point:
Thence N36"30'48"W for a distance of292.67 feet to the point of curvature of a curve right:
Thence Northwesterly along the arc of the curve right for a distance of 112.21 feet to the point of
curvature of a reverse curve left, said arc having a radius 139.00 feet and a chord bearing and distance of
N I 3°23' I 5"W-109.18 feet;
Thence Northeasterly along the arc of the curve left tor a distance of292. 72 feet to the point of
curvature of a compound curve left, said arc having a radius of 1455.36 feet and a chord bearing and
distance ofN03"58'35''E-292.22 feet;
Thence Northwesterly along the arc of the compound curve left tor a distance of 123.22 teet, said
arc having a radius of 187.00 feet and a chord bearing ru1d distance ofN20"39'46''W-121.00 feet;
Thence N39"32'24''W tor a distru1ce of208.97 feet to an angle point:
Thence N54"58' 19"\V tbr a distance of 111.74 feet to an angle point:
Thence N42°22'49"W tbr a distru1ce of206.59 teet to an angle point:
Thence N62"40'53"W tbr a distance of208.00 feet to an angle point;
Page 2 of 4
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Thence N50° I0'2T'W for a distance of277.20 feet to an angle point:
Thence N55°39'06"W for a distance of I 74.91 feet to an angle point;
Thence N50°24'45"W for a distance of30 I .35 teet to the point of curvature of a curve right;
Thence Northwesterly along ~he arc of the curve right for a distance of 14 I .85 feet. said arc having
a radius of 421.00 feet and a chord bearing and distance ofN40°45'37"W-I 41.18 feet:
Thence N31 °06'29''W for a distance of 143.98 feet to an angle point:
Thence N53°2l '57"W for a distance of I 76.98 teet to an angle point:
Thence N81 "36'27"W for a distance of 149.57 feet to an angle point;
Thence N44~4 '21 "W for a distance of 152.26 feet to the point of curvature of a curve left;
Thence Northwesterly along the arc of the curve left for a distance of 104.47 feet to the point of
curvature of a compound curve left, said arc having a radius of279.00 feet and a chord bearing and distance
ofN55°07'58"W-103.86 feet:
Thence Northwesterly along the arc of the compound curve left for a distance of322.70 feet, said
arc having a radius of 14 77.00 feet and a chord bearing and distance of N72°07'08"W-322.06 feet;
Thence N78c22 '40"W for a distance of 351.21 teet to an angle point;
Thence N73c I 5'57"W for a distance of I 96.87 teet to the point of curvarure of a curve right:
Thence Northwesterly along the arc of the curve right for a distance of I 70.39 feet. said arc having
a radius 278.00 teet and a chord bearing and distance ofN55°42'27"W-l67.73 feet;
Thence N38°08'56"W for a distance of I 34.35 feet to the point of curvature of a curve left;
Thence Northwesterly along the arc of the curve left for a distance of 317.83 feet, said arc having a
radius of517.00 feet and a chord bearing and distance ofN55"45'37"W-312.85 feet;
Thence N73°22'18''W for a distance of I 04.19 feet to the point of curvature of a curve right;
Thence Northwesterly along the arc of the curve right for a distance of 103.35 feet, said arc having
a radius of 367.00 feet and a chord bearing and distance ofN65° 18' I4"W-1 03.0 l teet:
Thence N57° 14 'l O"W for a distance of 207.65 feet to an angle poim;
Thence N78°33' II "W for a distance of211.41 feet to the poinr of curvature of a curve right:
Thence Northwesterly along the arc of the curve right for a distance of 103.24 feet to the poim of
curvature of a reverse curve left, said arc having a radius of 468.00 teet and a chord bearing and distance of
N72° 14'0 1''W -103.03 feet;
Thence Northwesterly along the arc of the reverse curve left for a distance of 176.54 feet to rhe
point of curvature of a reverse curve right. said arc having a radius of 292.63 feet and a chord bearing and
distance ofN83°ll '49"W-173.88 feet;
Thence Northwesterly along the arc of the reverse curve right for a distance of324.58 feet, said arc
having a radius of 634.00 feet and a chord bearing and distance ofN85"48'49"W-321.04 feet;
Thence N7 I 0 08' 50"W for a distance of :?.:?.4.56 feet to the point of curvature of a curve left:
Thenc~ Southwesterly along the arc of the curve left for a distance of 150.64 feet to the point of
curvature of a reverse curve right. said arc having a radius of J 74.00 feet and a chord bearing and distance
ofS84°03'02"W-J45.98 feet;
Thence Southwesterly along the arc of the reverse curve right for a distance of 117.44 feet to the
point of curvature of a reverse curve left. said arc having a radius of 128.18 feet and a chord bearing and
distance of S85'"29'41 ··w -I 13.37 feet;
Thence Northwesterly along the arc ofthe reverse curve left tor a distance of 164.26 feet to the
point of curvature of a reverse curve right, said arc having a radius of 382.00 feet and a chord bearing and
distance ofN80°34'42"W-163.00 feet;
Thence Northwesterly along the arc of the reverse curve right for a distance of 52.23 feet. said arc
having a radius of l 7:?..00 feet and a chord bearing and distance of N84 o I l ·50" W -52.03 feet:
Thence N75"29'5l"W for a distance of I 37.54 teet to rhe point of curvature of a curve left:
Thence Southwesterly along the arc of the curve left for a distance of 117.30 feet to the point of
curvature of a reverse curve right, said arc having a radius of 2 I 8.00 teet and a chord bearing and distance
ofS89°05'18"W-I 15.89 feet;
Thence Nonhwesterly along the arc of the reverse curve right for a distance of 62.46 feet to the
point of curvature of a reverse curve left, said arc having a radius of I 00.00 feet and a chord bearing and
distance ofN88°25'55''W-61 .45 feet:
Page 3 of4
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Thence Southwesterly along the arc of the reverse curve left for a distance of 139.17 feet to the
point of curvature of a reverse ciUVe right, said arc having a radius of 107.00 feet and a chord bearin.g <111d
distance ofS72°12'03"W·I29.57 feet;
Thence Southwesterly along the arc of the rcvctse curve right for a distance of 156.5 5 feet to the
point ot' curvature of a reverse curve left, s!Ud arc having a radius of 134.32 feet and a chord bearing and
distance ofS68"19'47"W-147.84 feet;
Thence Southwesterly along the arc of the reverse curve left for a distance vf 230.61 feet to the
point of curvature of a n;:verse curve right, said nrc having a radius of327 00 feet and a chord bearing and
distance ofSSI 0 30'58"W-225.86 feet;
Thence Northwesterly along the arc of the reve.rse curve right for a distance ot'244. 10 feet, sald arc
having a radius of 176.00 teet and a chord bearing and di:;taucc ofN78°57' IS"W-225.00 feet;
Thence N39°13'22"W for a distance of 129.60 feet to an angie point;
Thence N55°15'0l"W for a distance of84.45 feetto the point ofcW'Vature of a curve left;
Thence Northwesterly along the arc ot' the curve left for a distance of 109.79 r~el to the point of
curvature of reverse curv~;: right, said arc having a radius 164.00 teet and a chord bearing and distance of
N74°25'43"W-107.75 feet;
Thence Northwesterly along the arc of the reverse curve right for a distance of 175.48 teet to the
point of curvature of a reverse curve left, said arc having a rauiu5 of 351 00 fec;t and n chord bearmg and
distance ofN79°17'03"W·l73.66 feet;
TheJ\ce Northwesterly along the arc of the reverse curve left for a distance of 88.3 5 feet to the
point of curvanu-e of a reven1e CW'Ve right, said arc having a radius of 266.00 feet and a chord bearing ~md
distance of N74"28'J8"W-87.9:l feeL;
Thence Northwesterly along the arc of the revene curve right for a distance of58.82 feet to the
point of curvarore of a reverse curve left, said arc having a radius of 496.00 feet and a chord bearing and
distance ofN80°35'43"W-S8.79 feet;
Thence Southwc$tcrly Qlong the an; of the reverse curve left for a distance of 7 3. 90 feet, said arc
having a radius of 41.02 feet and a chord bearing and distance of SS 1"11 '34"W-64.31 feet:
Thence 500°25 '0 1"E for a distance of 40.71 feet to an angle point at the center of the Nonh end of
a bridge over Rock Creek;
Thence S39°l 0'4S"W a.Jong the center of the bridge over Rock Creek for a distance of 72.92 feet
to a point in the center of the South end of the bridge over Rock Creek, said point being the point of
curvature ofa curve right;;
Theuce Southwesterly along the arc ofr.he curve nght for a distance of 59.94 feet to lhe poUlt of
curvature of a compound curve right, said arc having a radius of 52.00 feet and a chord bearing and distance
ofS72°12'09"W-56.68 feet;
Thence Northwesterly along the tm; of the compound curve right for a distance of I 03.88 feeL said
111c having a radius of215.00 feet and a chord bearing and distance ofN60°55'56"W·l 02.88 feet;
Thence N47°05'24"W for a distance of 107.22 feet to an angle point;
Thence N4l 0 34'32"W for a distance ot' !!5.25 feet to an angle point;
Th~;:uce N50"57'32"W foro distance of229.15 feet to an angle point;
Thence N57°59'44"W tor a distance of 84.07 feet to an angle point;
Thence N44°40'08"W for a distance of200.40 feet to an angle point;
Thence N52vJ2'54"W fora distance of55.J I feet to an Mglc point;
Thence Nt11! 0 I 5 '36"W fo1· a distance Clf 59.88 feet to an angle point;
Thence N56°43 '34"W for a distance of 104.95 teet to an angle point;
Thence N65°26'0 1"W for a distance of 154.05 feet to an angle point;
Thence N57~16'48"W for a distance of 137.47 feet to an angle point;
Thence N62°24'22"W for a distance of 124.15 teet to an angle point;
Thence NS9~7'0 l"W for a distance of 277 .IS feet to an angle point;
Thence N7lv41'44"W for a distance of 167.3.5 feet to an angle; point;
Thence N82°33'19"W for a distance (lf 135.39 feet to an angle point;
Thence N71 °42'23"W for a distance of 34.63 feet, more or less, to a point on the West boundary
of Government Lot 15 of Section 23, Township 9 South, K.ange 16 East, Boise Meridian and being the
terminus of said easement.
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EXHIBIT "A"

Towubip 9 South, Raage 16 E., B.M. Twiu Falls Couaty ldabo
Section ll; Lots 8 ».ad 9
Section 23: All of Lot' 10 aod 14 aad that pa11 of Lots lS aod 17 lyi.og Nortb of the Suuth Rim of

Snake River Cany11u AND tbe North 50 rod, or Lot 12, lylng We,r of Rock Creek.
Scc:tion %4: l-ot lS EXCEPT tbat part of Lot lS lying E-st of Rock Creek.
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FRITZ WONDERLICH
WONDERLICH & WAKEFIELD
P.O. Box 1812
Twin Falls, ID 83303-1812
(208) 352-0811
Attorney for Defendant
ISB# 2591

FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

H.F.L.P., L.L.C.,
Plaintiff,

) Case No. CV-2011-4771
)
)
)
) ANSWER

v.
THE CITY OF TWIN FALLS,
Defendant.

_________________________ )

)
)
)
)
)

FILING FEE: EXEMPT

COMES NOW, Defendant City of Twin Falls (hereinafter "City"), an Idaho
municipal corporation, through its attorney of record, Fritz Wonderlich, and answers the
Complaint of the Plaintiff, and denies each and every allegation not specifically admitted herein.
1.

Defendant admits the allegations of Paragraph 1.

2.

Defendant admits the allegations of Paragraph 2.

3.

Defendant lacks sufficient information to admit or deny the allegations of Paragraph

4.

Defendant admits that it owns the real property described in Exhibit "B" to the

3.

ANSWER-I

-rooo21

20

•

•

Complaint, but denies that Plaintiff owns any easement rights across the property.
5.

Defendant admits the allegations of Paragraph 5.

6.

Defendant lacks sufficient information to admit or deny the allegations of Paragraph

6, and those allegations should therefore be deemed denied.
7.

Defendant admits that access has been permitted access over and across Defendant's

property for limited purposes. The Defendant lacks sufficient information as to the remaining
allegations of the paragraph, and they should be deemed denied.
8.

Defendant admits that it has refused to issue a written easement across its property.

9.

Defendant denies the allegations contained in Paragraph 9.
FIRST CAUSE FOR RELIEF

1.

Defendant re-answers the allegations contained in the Complaint, as set forth above.

2.

Defendant lacks sufficient information to admit or deny the allegations contained in

the Paragraph, and they should therefore be deemed denied.
3.

Defendant lacks sufficient information to admit or deny the allegations contained in

the Paragraph, and they should therefore be deemed denied.
4.

Defendant lacks sufficient information to admit or deny the allegations contained in

the Paragraph, and they should therefore be deemed denied.
5.

Defendant lacks sufficient information to admit or deny the allegations contained in

the Paragraph, and they should therefore be deemed denied. The relief sought should be denied.
SECOND CAUSE FOR RELIEF
6.

All prior answers are incorporated herein by reference.

7.

The allegations in the paragraph are denied. Access across Defendant's property has

been with permission.

ANSWER-2
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8.

The Defendant should recover its costs and attorney fees incurred in defending this

9.

The relief sought by Plaintiff should be denie,d.

action.

WHEREFORE, The Defendant prays for relief as follows:
1.

For dismissal of the Complaint.

2.

For costs and attorney's fees for the Defendant.

3.

For such other and further relief as the Court deems appropriate.
DATED, This 17th day ofNovember, 2011.

FRITZ WONDERLICH
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CERTIFICATE OF SERVICE

I certify that on the 17th day ofNovember, 2011, I served true and correct copies of this
document on the following persons in the following manner:
Steven A. Wuthrich
1011 Washington Street, Suite 101
Montpelier, ID 83254

[ ] Mailed
[X] Faxed

Fritz Wonderlich
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRI~F THE.
·

DEPUTY

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

H.F.L.P., L.L.C.,
Plaintiff,
vs.
THE CITY OF TWIN FALLS
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CV 2011-4771

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Mr. Steven A. Wuthrich, Montpelier, Idaho, for Plaintiff.
Mr. Fritz Wonderlich, Twin Falls, Idaho, for Defendant.
INTRODUCTION
In this case, the plaintiff, H.F.L.P., L.L.C., is seeking an easement on properties

owned by the defendant, the City of Twin Falls, located within the Snake River Canyon.
H.F.L.P. contends that a recognized right of way existed before it took control of its
current properties. The City of Twin Falls contends that no right of way existed before
and that no right can be established now.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW- l
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SPECIAL COMMENTARY PRECEDING FINDINGS OF FACT

This court is not in the habit of commenting upon the mode of presenting
evidence in a court proceeding. However, the nature of the evidence before the court
and the lack of definitive proof necessitate this court's unusual step of reciting this
"special commentary."
The court's findings of fact as set forth infra are limited due to the manner in
which the evidence in this case has been presented by H.F.L.P. H.F.L.P. had three
witnesses testify at trial. Carl Urie (Carl) testified as a previous owner of some land, at
least some of which is now owned by H.F.L.P. Carl's testimony, while offering some
context to the nature of the properties in question, did not provide the court the
particularized detail which would allow the court to make definitive findings for the
specific parcels in question. Carl testified very generally about land that he claimed
once belonged to his family and how his family used that land. Such generalizations
were not tied to any deeds in the record, or to specific parcels, nor did Carl reference the
chain of title "summaries" found in the exhibit book admitted by stipulation.
John Root testified as a surveyor who prepared the legal description and the
proposed easement road 1 map. Finally, Stephen Harmsen, a principal in H.F.L.P.,

1

The court will call the pathway at issue a "road" for lack of a better word. It is basically a two-track single-car dirt
path that is very rough in the wild.

FINDINGS OF FACT
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testified as to H.F.L.P.'s past and current use of the land as well as how Northern
Hydro, a predecessor to H.F.L.P., used the land before H.F.L.P.
H.F.L.P. admitted various maps during testimony. Exhibits 17A and 17B contain
the proposed plotted easement road, with no other mention of properties or owners. In
fact, the maps do not even label the lots, but outline the more general sections.
Additionally, while 17B is the continuation of the road from 17A moving east to west,
17B is scaled differently (1" = 300') than 17A (1" = 500'), preventing an accurate
combining of the maps.
Exhibits 16A and 16B are aerial maps. They appear to share the same scaling,
however that is impossible to verify as neither has a scale on the map. Those two
exhibits show what appear to be all the properties involved in this suit. Those
properties are labeled and outlined by ownership (such as "Harmsen Parcel1")-with
no reference to sections or lots and the exhibits do not label the road at issue. Each of
these parcels appears to consist of part of a lot, an entire lot, a grouping of full lots, or a
grouping of full and partiallots.2

2

This conclusion is based on the court's attempt to overlay the maps in question.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW- 3

000027
26

Exhibit 15 is also an aerial map. There are no boundary markers and it appears
much more-zoomed-in than Exhibits 16A and 16B. The only indication the court
received on what Exhibit 15 portrays is that Carl Urie testified that his family owned
"all of that." There is no indication how Exhibit 15 relates to the other maps.
This court believes that these maps cover the same general area, including
parcels at issue in this litigation, but there is no indication as to how the maps should be
read in conjunction with each other. The court points this out because, when reviewing
the deeds admitted into evidence, the deeds are devoid of any linkage to property
described as "Harmsen Parcell," for example. This leaves the court very little
information, if any, to synchronize information from the deeds to the maps.
This difficulty is compounded when considering the proposed legal description
for the easement road. That legal description does mention all the sections involved
with the easement at the beginning, including the starting point of the road, but fails to
mention the specific lots. The legal description also does not indicate when the road
reaches a new section during the description. Without a combined layout of the road
with 1) the lots and 2) an indication as to who presently owns those lots, this court
cannot accurately begin to evaluate the easement claims in terms of unity of title or
ownership history.

FINDINGS OF FACT
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The only maps with the lot sections delineated in any way were submitted by the
City of Twin Falls in Exhibits A1 and A2. Those maps only show which parcels are
owned by the City of Twin Falls and whether those lots were previously owned by
Carl's father or not. The City's maps also inexplicably mark two different lots as "Lot 12
Sec 23." 3
Additionally, H.F.L.P. submitted a binder of 14 exhibits. These exhibits were
admitted by stipulation. Only one of these 14 exhibits was specifically referenced by a
witness: Exhibit 14, which is the legal description of the proposed easement, testified
about by John Root.
The other 13 exhibits are maps, deeds and other recorded easements purportedly
for that same road. Six of the exhibits are boundary maps. Only one has any labels,
Exhibit 6, which has the Wastewater Treatment Plant labeled. Many of the other maps
have the letters "T" and "P" on parts and some have numbers written in pencil. The
court has no idea what the drawn-in letters or numbers mean or represent.
Exhibits 7 through 12 include deeds, with an accompanying "Chain of Title
Summary" to each exhibit. However, all of the deeds are only included for Exhibits 7
and 8. The remaining exhibits contain only one or two deeds, even though multiple

3 The

court notes that this is inconsequential as H.F.L.P.'s presentation did not explain where "Lot 12 Sec 23" fits
within the easement in the first place.
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transactions are referenced in each "summary." The summaries are also difficult to
follow in that they do not run chronologically, nor do they follow one piece of property
at a time. Additionally, even if the table of contents could be followed, each of the
entries is not specifically supported, leaving to the court the task of trying to find each
deed that supports each conveyance/entry. Some of the deeds are also very lightly
. copied, making the verification of H.F .L.P .' s assertions difficult, if not impossible.
One of the most-significant difficulties the court has encountered with H.F.L.P.'s
evidence is that, even if these "Chain of Title Summar[ies]" were understandable,
H.F .L.P. has provided no direction as to how those lots associate with the maps and,
more importantly, the road that it seeks to establish as its easement. For example, for an
easement by necessity, as discussed infra, H.F.L.P. must show unity of title. H.F.L.P.
claims that Carl Urie's father owned all of the land involved. However, no map is
shown giving the court an indication as to which lots to look for-such as, "Carl's father
owned lots 28, 30, 33, and 35 of section 14" coupled with a map that shows lots 28, 30,
33, and 35 so the court can verify that those lots are adjacent. There is also no reference
that multiple lots were owned at the same time-another necessary requirement to
prove unity of title.

FINDINGS OF FACT
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Essentially, H.F.L.P. submitted many maps, deeds and summaries about chains
of title without connecting any dots. Only one witness testified as to any of the
plaintiff's exhibits: John Root on Exhibit 14. H.F.L.P.'s proposed Findings of Fact and
Conclusions of Law only reference H.F.L.P.'s exhibits in three ways. The first is to
support its description of properties currently owned by H.F.L.P. and the City of Twin
Falls. The second reference is to Exhibit 13, which lists other easements that were
granted by the property owner at the time. 4 Lastly, when addressing the unity of title
issue, H.F.L.P. claims Carl Urie's father had unity of title and references, as support,
only Exhibits 7H, 71,

7J, and 7K. Those exhibits contain the names of Clara Steele, A. C.

Rutherford, and James Steele. The court has no indication who those people are and
how, if at all, they have any relation to the Urie family, or to the claim that Mr. Urie
held unity of title on the parcels in question.
This problem is further exacerbated by the sheer number of lots involved. This is
not a case where one land owner is seeking an easement over half a lot after he
purchased the other half from a person who owned the full lot. This case involves at
least 4 sections and quite possibly up to 27 separate lots that may be divided and

4

Interestingly enough, H.F.L.P.'s surveyor, John Root, testified on the stand that he did not find any recorded
easements along the road he surveyed.

FINDINGS OF FACT
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partially owned, totally owned, owned in groups, or a combination of the three. 5 The
case also involves at least six different owners-Carl's father, Carl's father's heirs,
Northern Hydro, Sara Lee Corporation, the City of Twin Falls, and the Bureau of Land
Management ("BLM")-if not more.
In sum, H.F.L.P.'s evidence was presented in a fragmented way and the court has

such limited proof that it cannot make a reasoned determination of what the facts
establish in this case. Some of the information is even confusing within itself (such as
two maps that appear to be a continuation of a road but the two maps are scaled
differently or a chain of title summary that does not follow a single lot and does not go
chronologically). Put simply, that which was submitted to the court by H.F.L.P. may
contain information supporting its claim; however, the court is in no position to ferretout: 1) what that information is; and 2) how it supports H.F.L.P.'s claims.
The court notes that H.F.L.P. bears the burden to prove its claims. This inherently
includes an obligation to present evidence in a clear manner. The court cannot be tasked
with the duty to sift through maps and unsystematic exhibits to organize and figure out
the plaintiff's case.

5

This is an estimation based on the court visually attempting to overlay different maps submitted by both H.F .L.P.
and the City of Twin Falls.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW- 8

31

Because of H.F.L.P.'s failure to present its evidence in an articulate manner, the
court's Findings of Fact are quite limited and will generally rely upon testimony as the
best evidence available, because neither the testimony nor the arguments of counsel
made any citation to the supporting deeds (other than the passing reference to Exhibits
7H, 7I,

7J, and 7K noted above). The following Findings of Fact are the findings that this

court is comfortable making given this state of the record.
FINDINGS OF FACT

1.

To the extent that a Finding of Fact is deemed to be a Conclusion of Law, it

shall also be deemed to be a Conclusion of Law.
2.

The subject properties are located in the Snake River Canyon, south of the

Snake River and east and west of Rock Creek.
3.

At the eastern point of the road where H.F.L.P. seeks the beginning of its

easement, a waste water treatment plant is situated. It was owned by Sara Lee
Corporation and then the City of Twin Falls purchased it in the 1960's.
4.

The city owns approximately twenty-seven (27) separate parcels of land in

the Snake River Canyon. These parcels have been owned by various private and public
owners during the history of the parcels.

FINDINGS OFFACT
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5.

A single-vehicle dirt road runs across the city's parcels from the

Wastewater Treatment Plant to Rock Creek. The road is rough, relatively unimproved,
and is approximately twelve to sixteen feet wide, with no utilities. Sagebrush and large
rocks are found alongside the road.
6.

There has been no significant maintenance or improvement of the road

until it was acquired by the city, except by the property owner (unrelated to plaintiff's
predecessors in interest) who previously held the property where the Wastewater
Treatment Plant is now located.
7.

There were two gates at times on the Wastewater Treatment Plant

property-one to the south/east and one to the west of the property. At one point in the
1960's after the city took over the plant, the Dries encountered a gate-which the court
infers was on the southeast part of the waste water property- and they attempted to
dismantle it. Thereafter, they were stopped by a man from the plant who provided
them with a key to the gate. The Dries and their successors have had a key to that gate
ever since that time.
8.

The court has little to no information about the gate on the west side of

Wastewater Treatment Plant-other than it is not currently used.

FINDINGS OFFACT
AND CONCLUSIONS OF LAW- 10

rooo34
33

9.

H.F.L.P.'s proposed easement travels west/northwest from the Treatment

Plant to Rock Creek, across property now owned almost entirely by the City of Twin
Falls, and previously owned by either the BLM, an unidentified owner, or apparently
Carl Drie's father. The parcels previously owned by the BLM were given to the City of
Twin Falls by an Act of Congress in 2011. There is one small section that was acquired
from a private unknown owner and another small section that is currently owned by a
private owner who is not a party in this action.
10.

The section of the road between the Wastewater Treatment Plant and

Rock Creek is where H.F.L.P. seeks its prescriptive easement.
11.

The proposed easement then continues across a bridge over Rock Creek

which was rebuilt by the Dries. The Dries also constructed a gate at that bridge.
12.

After crossing the bridge, the road travels across property owned by

H.F.L.P, labeled as "Harmsen Parcel3" on Exhibit 16A. Then the road travels through
what is labeled as "City of Twin Falls Parcell" on Exhibit 16A to another property
owned by H.F.L.P.labeled as "Harmsen Parcel2" on that same Exhibit. 6
13.

H.F.L.P. seeks an easement by necessity across "City of Twin Falls Parcel

1," connecting "Harmsen Parcel3" and "Harmsen Parcel2."

6

"Harmsen Parcel 1" on Exhibit 16A is not part of this lawsuit.
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14.

The entire road is approximately 5 miles long-according to the court's

rough estimate. 7 The road goes across several different lots that were owned by several
different entities at different times.
15.

John Root surveyed the road and mapped its travel path. Root testified

that the road was anywhere from 12 feet to about 16 feet wide at any given point.
16.

At the request of H.F.L.P., Root surveyed the road and created a proposed

legal description of it with a 50-foot width.
17.

Carl Urie testified that his family used to own certain property just south

of the Snake River and just west of Rock Creek beginning in about the 1930's.8
18.

Carl was born in 1944.

19.

Carl moved onto part of the subject property when he was two years old.

20.

Around the 1950's, Carl's family owned a trout farm on part of the

properties owned by his family.

7

The court was not provided a distance of the road. In fact, the only testimony about the size of the road was about
its width.
8 Carl testified that his family owned parcels I, 2, and 3 on Exhibit I6A and I6B. I6A and I6B, however, contain
three parcels labeled as City of Twin Falls parcels I, 2, and 3, and three different parcels labeled as Harmsen parcels
I, 2, and 3. Additionally, Carl was shown Exhibit I5 and testified that his family owned all of it. Exhibit I5 is a
photo of an area that is more-zoomed-in than the other aerials provided to the court. Exhibit I5 was not identified as
to which parcel or parcels it pertained to. The court's best guess, based on comparing the topography, is that it may
pertain to what is labeled as Harmsen Parcel-3 on Exhibit I6A.
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21.

After owning the trout farm, Carl's family had a cattle business on the

subject properties until1976. Carl's family also grew hay and com for silage on the
property.
22.

Carl believed that his uncles lived somewhere west of the Wastewater

Treatment Plant. There were four houses in the area from the Wastewater Treatment
Plant to approximately two miles west of Rock Creek.
23.

There is no indication which lot(s) contained those houses or other

structures. There is also no indication which lot(s) were used for which activities
(growing crops, raising cattle, the trout farm, etc.).
24.

Carl testified that sometimes people would dispute the Uries' right to use

the road and the Uries would talk them out of it. There was no mention as to which
part of the road was involved, which property those conversations were about, or
which land owners participated in those conversations.
25.

Carl testified that his family helped maintain the road by putting gravel

on parts and "straightening" it out. No specific location of the road was identified as
part of this maintenance.
26.

After 1976, Carl's brother, John, lived on part of the Urie's property until

about 1984. Carl moved onto part of the property in the summer of 1985 until about
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January of 1986. The Dries sold property to Northern Hydro in about 1992. H.F.L.P. is a
successor of Northern Hydro. 9
27.

Stephen Harmsen has an interest in H.F .L.P. and also had an interest in

Northern Hydro.
28.

Harmsen testified that he and his employees have used the subject road at

least monthly since Northern Hydro bought its properties from the Dries. The use has
been primarily recreational. Harmsen did not identify which parts of which properties
have been used.
29.

Harmsen testified that he has never been given express permission to use

the road. However, he has never been denied access and the City of Twin Falls has
provided him keys to the new gate located at the Wastewater Treatment Plant.
30.

When Harmsen attempted to obtain a permit to undertake construction on

H.F.L.P.'s property, he was informed that he could not obtain a permit without a
recorded easement due to the property's land-locked nature.
31.

There is presently a fifth-wheel mobile home and a hydroelectric house

located on the property. There was no mention of whether those are on the lands
labeled Harmsen parcel1, 2, or 3.

9

The court refers to living on Urie's property as ''part of the property." It appears that the Uries owned various parts
and not all of them were connected.
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32.

Harmsen parcel1 is situated west of Harmsen Parcel 2 and separated by

land not subject to this suit.
Harmsen always believed he had a right to use the road. He testified that

33.

when he owned other parts of land along the road that were later sold to the City of
Twin Falls, he recognized that the Dries had a right of way on that road.
34.

The Harmsen parcels (subject property) are land-locked and useless

without the road. The land surrounding the road is wild, unenclosed, and unimproved.
ANALYSIS AND CONCLUSIONS OF LAW

To the extent that a Conclusion of Law is deemed to be a Finding of Fact, it is
incorporated into the Findings of Fact.
INTRODUCTION

"A party seeking to establish the existence of an easement by prescription must
prove by clear and convincing evidence that use of the subject property is (1) open and
notorious, (2) continuous and uninterrupted, (3) adverse and under a claim of right, (4)
with actual or imputed knowledge of the owner of the servient tenement (5) for the
statutory length of time." Backman v. Lawrence, 147 Idaho 390, 396, 210 P.3d 75, 81
(2009). "The creation of a private easement by prescription is not favored under Idaho
law." Id.
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"One who claims an easement by necessity across another's land must prove (1)
unity of title and subsequent separation of the dominant and servient estates; (2)
necessity of the easement at the time of severance; and (3) great present necessity for the
easement." Id. at 394, 210 P.3d at 79. Public policy favors the full use of lands, and such
a policy is "one of the driving forces behind easements by necessity." Id.
No Idaho case references the level of evidentiary proof required to establish an
easement by necessity, other than one Court of Appeals' decision in which the headnote
author added such a standard which is not found in the body of the opinion.1°
Nevertheless, given the nature of proof required for a prescriptive easement, the court
will apply the same "clear and convincing" level of proof to this claim. Other
jurisdictions have held that the "clear and convincing" standard is the proper level of
proof to apply in these cases. See, e.g., Yellowstone River, LLC v. Meriwether Land Fund I,

LLC, 362 Mont. 273,287,264 P.3d 1065, 1076 (2011) (proponent of the easement by
necessity must prove the necessary elements by clear and convincing evidence); Foti v.

Noftsier, 72 A.D.3d 1605, 1607, 901 N.Y.S.2d 434, 436 (2010) (in order to establish the
existence of an easement by necessity, plaintiffs were required to prove their case by
clear and convincing evidence).

10 See B & J Development & Investment, Inc. v. Parsons, 126 Idaho 504, 887 P.2d 49 (Ct. App. 1994) (headnote 2
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The court will first examine H.F.L.P.'s claim of a prescriptive easement. Then the
court will then address H.F.L.P.'s easement by necessity claim.
I.

H.F.L.P. HAS FAILED TO PROVE A PRESCRIPTIVE EASEMENT.

H.F.L.P. seeks a prescriptive easement apparently from the eastern side of the
waste water treatment plant property until the road reaches the bridge at Rock Creek.11
The court finds that two of the necessary elements are satisfied, but that the remaining
three are unsatisfied.
A.

Open and Notorious and with Actual or Imputed Knowledge.

The road in question, and H.F.L.P.'s use of that road, is unquestionably open and
notorious. H.F.L.P. uses that road at least once a month during the winter and more
frequently in the summer. H.F.L.P. has been given a key to a gate by the City of Twin
Falls to use the gate near the Wastewater Treatment Plant. It is no secret that H.F.L.P.,
and for that matter its predecessors, use and/or used that road to access its property.
Such facts also indicate that the City of Twin Falls and its predecessors have had actual
knowledge of H.F.L.P. and its predecessors' use of the road. Even if they did not have

indicates ''to establish 'easement by necessity,' claimant must prove following elements by clear and convincing
evidence . ..." The "clear and convincing" language is not found in the body of the court's opinion.).
11 The court says "apparently" as H.F.L.P. has not clarified where the easement road begins and ends. The court is
unable to make that determination based on the legal description provided by John Root. H.F.L.P. has submitted
aerial photos of the lands in question with rough diagrams ofthe properties. H.F.L.P. has also submitted a different
map showing the road's path and there is no map which overlays those two maps nor any connection between the
road, the physical connection to the subject properties, and the legal title of those properties.
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actual knowledge, they would have imputed knowledge as the road is quite apparent
across the property now owned by the City of Twin Falls.
H.F.L.P. has thus established two of the five elements: that its use of the road is
and has been 1) open and notorious and 2) with the actual or imputed knowledge of the
owners of the servient properties.
B.

Continuous and Uninterrupted.

The continuous and uninterrupted use of the road has not been established by
clear and convincing evidence. Carl Urie testified that his family used the property from
the 1930's until about 1984. Thereafter, Carl moved onto the property in 1985 for about
six months. The property was sold to H.F.L.P.'s predecessors in 1992. There is no
information about what the Uries did with the road in regards to their property from
1986 until1992, but the court concludes that there is no clear and convincing evidence
that anyone occupied what is now the H.F.L.P. property, nor did any predecessor in
interest to H.F.L.P. use the road during those years.
H.F.L.P. has failed to indicate when the prescriptive easement was triggered. It
has also failed to provide any authority that a prescriptive easement could trigger many
years ago and be recognized by a court now-i.e., the prescriptive easement triggered in
1984 but is not adjudicated until2013.

FINDINGS OFFACT
AND CONCLUSIONS OF LAW- 18

41

This creates a problem because the court does not know which date to reference
to determine that all elements are satisfied and were satisfied for the statutory time
period. Without a proposed triggering date, neither the defendant nor the court can tell
whether any statute of limitation may prohibit this action.1 2 In fact, it could be argued
that, had the prescriptive easement triggered prior to 1986, the easement was
abandoned as there was no continuous use between 1986 and 1992.
H.F.L.P. does not make a claim that a right arose at a specific date. It may be that
there was continuous use from 1992 until the present; however, as noted below, the
claim still fails for at least two other reasons.
C.

Adverse and under a Claim of Right.

H.F.L.P. failed to establish that its use of the road, and the use by its
predecessors, was adverse and under a claim of right.
A prescriptive right cannot be obtained if use of the servient
estate is by permission of the owner. The general rule is that
where no evidence is presented to establish how the use began,
a presumption arises that the use was adverse and under claim
of right ... However, if the lands of the servient estate are wild,
12

H.F.L.P. objects in its fmal memorandum that the City of Twin Falls did not plead a statute oflimitations defense
and therefore could not raise it as it did in its closing brief. However, in H.F.L.P.'s Complaint, H.F.L.P. fails to
identify a date upon which the easement should trigger-thus not giving the City of Twin Falls any prior notice that a
date in the far past may be the triggering point. In fact, H.F.L.P. 's complaint refers to the twenty-year requirementwhich was legislatively adopted in 2006. Therefore, based on H.F.L.P.'s Complaint, the City ofTwin Falls would
have reasonably believed that H.F.L.P. was arguing for an easement triggering sometime after 2006. It was not until
the trial when H.F .L.P. indicated that it may be going on a theory that the easement triggered many years ago and
continues now.
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unenclosed, or unimproved, it is presumed that the use was
permissive.

Christie v. Scott, 110 Idaho 829, 831, 718 P.2d 1267, 1269, (Ct. App. 1989). There is thus a
conflict in presumptions for lands where it is unknown how the use began and when
the property is also wild. See id.

Christie presented a factual situation very similar to the case at bar, including the
conflict in presumptions. There, the plaintiff sought a prescriptive easement over land
that was wild and unimproved, but it was unclear how and when the use of the road
began. Id. The Court applied a presumption of permissiveness, and supported that
presumption by evidence including the claimant being provided a key to a gate on the
property. Id.
The present case is factually indistinguishable. How and when the Dries began
using the road is unknown. However, the road traverses property that is wild,
unimproved, and unenclosed- and the Dries were provided a key to the gate near the
Wastewater Treatment Plant years ago.
Thus, just like the Court in Christie, this court finds that there is a presumption of
permissiveness due to the wild and unimproved nature of the lands involved. This
presumption becomes a legal conclusion when supported by the other facts in the
record.
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While one portion of the road could arguably be considered "improved," (the
land over which the Wastewater Treatment Plant is situated), the evidence nevertheless
supports permissiveness on that land as well. It was there that a gate was put up in the
1960's and a key was given to the Dries. Carl Drie even testified that the man who gave
him that key said that he was told to give them a key by one of his superiors. Ever since

then, the Dries and their successors had a key to the gate, including most recently when
the gate was revamped by the City of Twin Falls and a new key was provided to
H.F.L.P. This evidence supports the conclusion that the owners of the Wastewater
Treatment Plant gave the Dries and their successors, including H.F.L.P., permission to
traverse that road. Additionally, the Dries would talk others out of restricting their use,
which also implies permissive use.
Since a "prescriptive right cannot be obtained if the use of the servient estate is
by permission of the owner," H.F.L.P.'s claim fails as it cannot prove its use was adverse
by clear and convincing evidence.
D.

Statutory Period of Time.

H.F.L.P. has not established the statutory period of time by clear and convincing
evidence. Most detrimental to this element is that H.F.L.P. has not presented a proposed
triggering date for the easement. Without such a date, the court is left to guess in which
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year H.F.L.P. believes the statutory period was satisfied, and use that as a reference to
ensure that the other elements were satisfied for the statutory five years. H.F.L.P.
claims that the triggering date happened sometime before 2006 (when the legislature
modified the statutory period from five years to twenty years). However, the court
cannot accept that conclusion because there is no evidence of the road being used by the
Dries from 1986 until1992. Based upon the lack of direct proof of when the statutory
period started and when it was satisfied, this element has not been established.

E.

Easements Against Public Property

H.F .L.P.' s claim of a prescriptive easement also fails as it is in conflict with case law
indicating that prescriptive easements cannot be taken against public property.
In Idaho, "no right to use public property for private purposes can be acquired
by prescription of acquiescence against a municipality." Tyrolean Associates v. City of

Ketchum, 100 Idaho 703, 704, 604 P.2d 717, 718 (1979). Prescriptive easements also
cannot be obtained over federal government property. U.S. v. Hunter, 236 F.Supp. 178,
179 (S.D. Cal. 1964) ("it is well-settled that no right by prescription may be obtained as
against the Government"); Hallauer v. Chicago Title Ins. Co., 2012 WL 3880055, at 5 (E.D.
Wash. 2012).
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The land in question for the prescriptive easement request-from the water
treatment facility to Rock Creek-appears to be almost entirely owned by the City of
Twin Falls. As such, H.F.L.P. admits that any prescriptive easement must have been
I

created before the City of Twin Falls took over the land. However, H.F.L.P. does not
provide the history for each of the plots of land in question other than to say that some
of the plots were owned by the BLM and argue that easements can be obtained on
those.
The court notes that the road traverses approximately 17 different lots where
H.F.L.P. seeks a prescriptive easement. Some of these lots may have been divided. The
court is unaware of the history of each specific lot relevant to this case. Additionally, it
appears from Exhibit A2 that some of those lots may have been previously owned by
Carl's father. However, H.F.L.P. does not address those previously privately-owned
properties in any way.13
Even assuming that all lots were owned by the BLM, as noted before,
prescriptive easements cannot be obtained against lands owned by the Government.

13 I.E. when the lots were owned by Urie and whether the elements were satisfied at that time. It is also unclear
whether the easement could be established years ago and persist until now, even though no recorded easement was
granted and the land is now owned by a public entity.
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H.F.L.P. argues prescriptive easements can be obtained as against the federal
government and cites to Ashby v. Hall, 119 U.S. 526 (1886) in support. However, that
case dealt with land that was transferred to a municipality upon the incorporation of
that municipality. Id. at 528-29. It also dealt with streets and alleys, as opposed to
roadways which a very limited number of people use. Id. There is nothing about that
case that disrupts the well-established principle that prescriptive easements cannot be
obtained against public lands.
Based on the information before the court-that the land in question is now
owned by the City of Twin Falls and some of it was owned by the BLM before-the
court could not grant a prescriptive easement even if all elements were satisfied. Again,
H.F .L.P. took no effort to distinguish the lands in question and address each one.
Essentially, H.F.L.P. treated the land as a whole parcel, now owned entirely by the City
of Twin Falls and previously owned by the BLM. 14
The land in question over which the prescriptive easement is sought has been a
public land for as long as the court knows based on the information provided by H.F.L.P.

14 The

court also notes that there may be documents supporting other ownership than that which is recited here.
H.F.L.P. submitted a binder of Exhibits on stipulation. However, H.F.L.P. does not refer to those documents in its
arguments and the court will not engage in an investigation to try and resolve this issue. It should also be noted that
nowhere does H.F.L.P. argue that someone other than the City of Twin Falls and the BLM ever owned the property.
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Since a prescriptive easement cannot be taken as against a public land, H.F .L.P.' s claim for a
prescriptive easement fails.

F.

jurisdiction Issues

In its final response, (Plaintiff's Response to Defendant's Proposed Findings of
Fact and Conclusions of Law), H.F.L.P. claims that this court does not have jurisdiction
to adjudicate easement rights over the property once owned by the BLM.
The argument is essentially that the easements on those lands triggered when
they were owned by the BLM and so the proper jurisdiction to adjudicate those rights
would be in federal court. H.F.L.P. cited to 28 U.S.C. § 1346(£) which states, "The
district courts shall have exclusive original jurisdiction of civil actions under 2409a to
quiet title to an estate or interest in real property in which an interest is claimed by the
United States."
H.F.L.P.'s argument fails. This lawsuit, between H.F.L.P. and the City of Twin
Falls, concerns property now owned by the City of Twin Falls. None of the property in
this lawsuit is presently owned by the United States. Therefore, the United States does
not claim "an interest" in any of the real property in dispute here. Even if the easement
would have triggered before the City of Twin Falls obtained the property, the United
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States has already given that property away and has no present interest in the property.
Therefore, 28 U.S.C. § 1346(£) does not apply and jurisdiction is proper.
G.

Conclusion as to the Prescriptive Easement Claim

It is H.F.L.P.'s burden to establish, by clear and convincing evidence, each and

every element for a prescriptive easement. While H.F.L.P. has been able to establish that
its use has been open and notorious and with actual knowledge of the owner of the
servient estate, H.F.L.P. has not met its burden in several other regards. Without an
exact triggering date, H.F.L.P. has failed to establish that the use was continuous and
uninterrupted. The use was not adverse and under a claim of right. The statutory period
may or may not be established based on a prior date, but that prior date has not been
submitted or proven to the court. Finally, the court is only aware of governmental
owners of the lands in question and prescriptive easements cannot be taken as against
public lands. Therefore, H.F.L.P. has failed to prove, by clear and convincing evidence,
each and every element for a prescriptive easement.
II.

EASEMENT BY NECESSITY.

H.F.L.P. claims an easement by necessity on the west side of Rock Creek, running
westward from what is labeled "Harmsen Parcel3" across "City of Twin Falls Parcell"
to "Harmsen Parcel 2" on Exhibit 16A.
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To prove an easement by necessity, the claimant must prove "(1) unity of title
and subsequent separation of the dominant and servient estates; (2) necessity of the
easement at the time of severance; and (3) great present necessity for the easement."

Backman v. Lawrence, 147 Idaho 390,394,210 P.3d 75,79 (2009). As noted above, the
court believes the burden would be the same as easement by prescription- that is,
proving the easement by clear and convincing evidence.
The court recognizes that public policy favors the full use of lands, and such a
policy is "one of the driving forces behind easements by necessity." Id. In that regard,
the second and third elements may be satisfied here. However, insofar as those
elements are tied to the first element, unity of title, the second and third elements fail.
H.F.L.P. has failed to prove unity of title. The court notes that unity of title of the
lots involved in the easement by necessity claim may have existed at one point, but, as
noted above, H.F .L.P. has not presented evidence in an articulate way that allows this
court to conclude that there ever existed a unity of title.
This is true even if the burden was the less-stringent "preponderance of the
evidence" standard. The evidence is simply insufficient to establish that Carl's father
owned all of the lots in question at a single moment in time, and that the lots owned by
Carl's father were geographically adjacent.
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If the evidence is insufficient to satisfy the lesser burden, it is definitely

insufficient to satisfy the higher burden that this court believes attaches to easement by
necessity-dear and convincing evidence. Without a clear showing, H.F.L.P. has failed
to meet its burden.
Therefore, H.F.L.P.'s claim for an easement by necessity fails.
CONCLUSION

Based on the foregoing, H.F.L.P. failed to satisfy its burden to prove a
prescriptive easement and an easement by necessity. Therefore, H.F.L.P.'s claims are
DENIED.
DATED this

/!'

zy

of June, 2013.

IT IS SO ORDERED.

District Judge
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DISTRICT COURT
fWIN FALLS CO. IDAHO
FILED

ZDI3 JUN I 8 flilll: 04
-.} Y--==-~. . . -.......__~·----"--··~--CLERi·;

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

~~---DEPUTY

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

H.F.L.P., L.L.C.,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

THE CITY OF TWIN FALLS
Defendant.

Case No. CV 2011-4771

JUDGMENT

Judgment is hereby entered for the defendant the City of Twin Falls against the
plaintiff H.F.L.P., L.L.C., dismissing with prejudice all claims H.F.L.P., L.L.C brought
against the defendant in this matter.
DATED this

!91ay of June, 2013.

District Judge
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Montpelier, ID 83254
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OlSTRlCT COURT
lW\K FALLS CO .• tOAHO
FlLEO

STEVEN A. WUTHRICH, Esq.
Attorney at Law, ISB #3316
1011 Washington St., Suite 101
Montpelier, Idaho 83254
Tel: (208) 847-1236
Fax: (208) 847-1230
email: office@wuthrichlaw.com
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALlS

H.F.L.P ., L.L.C,
Plaintiff,

v.
THE CITY OF TWIN FALlS
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2011-4771

NOTICE OF APPEAL

TO: THE ABOVE NAMED DEFENDANT(S), The City ofTwin Falls, AND THE PARTY'S
ATTORNEY(S), Fritz Wonderlich, P.O. Nox 1812, Twin Falls, ID 83303-1812 AND THE
CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:

1.

The above named appellant(s), H.F.L.P., L.L.C., appeals against the above named
Defendant(s) to the Idaho Supreme Court from the final judgment, entered in the above
entitled action on the 18th day of June, 2013, Honorable G. Richard Bevan presiding.

2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgment o orders
described in paragraph 1 above are appealable order under and pursuant to Rule 11(a)(l)

IA.R.
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•
3.

•

Appellant asserts on appeal the following errors, without limitation:
(A) Whether the Court erred in ruling that it had subject matter jurisdiction to make a
determination of the Plaintiffs rights across the newly acquired BLM property where any
historic rights that the Plaintiff had would have accrued when there was exclusive Federal
jurisdiction.
(B) Whether the Court's fmdings were supported by the evidence.

( C ) Whether the Court erred in denying easement by necessity between Plaintiffs parcels
1 and 2.
(D) Whether the Court erred in denying easement by prescription across the property
formerly known as the "Sarah Lee" property.
(E) Whether the Court erred in not recognizing that when a municipality obtains property it
is still subject to any adverse possessor rights accrued prior to the date of acquisition.
4.

No portion of the record has been sealed.

5.

(a) Is the reporter's transcript requested?

Yes.

(b) The appellant requests the preparation of the following portions of the reporter's
transcript in [] hard copy [] electronic format [X] both: Trial of AprilS, 2013, if it has not already
been transcribed.
6.

The appellant requests that all documents, charts, or pictures offered or admitted as exhibits
to be copied and sent to the Supreme Court.

7.

I certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out below:
NOTICE OF APPEAL- Page 2
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•

•

Name and Address:
Virginia Bailey, P.O. Box 126, Twin Falls, ID 83303, (208) 736-4046
(b) That the clerk of the district court or administrative agency has been paid the estimated
fee for preparation of the reporter's transcript.
( c) That the estimated fee for preparation of the clerk's or agency's record has been paid or
will be paid as soon as the estimate is received.
(d) That the appellate filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to Rule 20
I.A.R.
DATED this &_Lfay of July, 2013

~JlfA:) (-t(JJ~
YEN A. WUTHRICH
Attorney for PlaintiffH.F.L.P., LLC

CERTIFICATE OF MAILING/FACSIMILE
I hereby certify that on this4 day of July, 2013 I D faxed/ D hand-delivered/ OR~ailed
via U.S. Postal Service, first class postage pre-paid, a true and correct copy of the foregoing
document to the following:
Fritz Wonderlich
P.O. Box 1812
Twin Falls, ID 83303-1812
Virginia Bailey
P.O. Box 126
Twin Falls, ID 83303
(208) 736-4046
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TO:

Transcript on Appeal

Docket No. 4'1277

HFLP v City ofTwin Falls

. DISTRICT COURT
TWIN FAlLS co. IDAHO
FILED

CLERK OF THE COURT
IDAHO SUPREME COURT
P. 0. BOX 83720
BOISE, IDAHO 83720-0101

29f3 OCT I 6 PH 2: SO
BY
----·---::-C:-:LE,_R_K-

--:--·:,t;L:::·
:::._--DEPUTY
H.F.L.P., LLC,

)
)

Appellant,

)

DOCKET NO. 41277

)

vs.

)
)

THE CITY OF TWIN FALLS,

)
)

Respondent.

)

________________________ )

NOTICE OF TRANSCRIPT LODGED
NOTICE IS HEREBY GIVEN that on this date I lodged a
Reporter's Transcript on Appeal of 130 pages in length for
the above-entitled appeal, with the Clerk of the District
Court, County of Twin Falls, in the Fifth Judicial District.
DATED this 15th day of October, 2013.
Digitally signed by Virginia Bailey
ON: cn=VIrginia Bailey, o, ou, emall=ginnyballey@hotmall.com, c=US
Date: 2013.1 0.15 16:31 :27 -o6'00'

Virginia M. Bailey, RPR, CSR No. 262
Official Court Reporter
Fifth Judicial District
State of Idaho

NOTICE OF REPORTER'S TRANSCRIPT LODGED
Virginia M. Bailey, RPR, CSR No. 262
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
H.F.L.P., LLC
Plaintiff/Appellant,
vs.
THE CITY OF TWIN FALLS,
Defendant/Respondent,

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41277
DISTRICT COURT NO. CV 11-4771
CLERK'S CERTIFICATE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled
cause, will be duly lodged with the Clerk of the Supreme Court.
WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 25th day of September, 2013.
KRISTINA GLASCOCK
of the District Court

CLERK'S CERTIFICATE
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

H.F.L.P., LLC
Plaintiff/Appellant,
vs.
THE CITY OF TWIN FALLS,
Defendant/Respondent,

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41277
DISTRICT COURT NO. CV 11-4771
CERTIFICATE OF EXIITBITS

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify:
That the following is a list of exhibits to the record that have been flled during the
course of this case.
Plaintiff's Exhibit 7, (Includes 7A through 7J) Chain of Title Summary for Section 22,
T9, R16 Lots 8 & 9, Admitted 4-5-2013
Plaintiff's Exhibit 8, (Includes 8A through 80) Chain of Title Summary for Section 23,
T9, Rl6, NW 7A of Lot 12 EXC NE .829A, Admitted 4-5-2013
Plaintiff's Exhibit 9, Chain of Title Summary for Section 19, T9, R17, Lots 10, 11 &
12, Admitted 4-5-2013
Plaintiff's Exhibit 10, Chain of Title Summary for Section 24, T9, R16, Admitted
4-5-2013
Plaintiff's Exhibit 11, Chain of Title Summary for section 29, T9, R17, Admitted
4-5-2013
Plaintiff's Exhibit 12, Chain of Title Summary for Section 23, T9, R16, Admitted
4-5-2013
Plaintiff's Exhibit 13, (Including 13A through 13C), Chain of Grants of Easements in
Section 29, T9, R17, Admitted 4-5-2013
Plaintiff's Exhibit 14, Legal Description for Joint Use Easement Agreement, Admitted
4-5-2013
Plaintiff's Exhibit 16A and 16B, Maps with Designated Parcels, Admitted 4-5-2013
Plaintiff's Exhibit 18A-18D, photos, Admitted 4-5-2013

CERTIFICATE OF EXHIBITS - 1
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PHOTOS SENT TO SUPREME COURT IN PLACE OF THE EXHIBITS
Plaintiff's Exhibit 1, Map of Section 19, T9S, R17E, Admitted 4-5-2013
Plaintiff's Exhibit 2, Map of Section 19, T9S, R16E, Admitted 4-5-2013
Plaintiff's Exhibit 3, Map of Section 23, T9S, R16E, Admitted 4-5-2013
Plaintiff's Exhibit 4, Map of Section 24, T9S, R16E, Admitted 4-5-2013
Plaintiff's Exhibit 5, Map of Section 29, T9S, R17E, Admitted 4-5-2013
Plaintiff's Exhibit 6, Map of Section 30, T9S, R17E, Admitted 4-5-2013
Plaintiff's Exhibit 15, photo of canyon, Admitted 4-5-2013
Plaintiff's Exhibit 17A and 17B, survey maps, Admitted 4-5-2013
Defendant's Exhibit AI and A2, colored maps, Admitted 4-5-2013
Defendant's Exhibit Bland B2, Aerial maps, Admitted 4-5-2013
Defendant's Exhibit C, overhead photo from 1950, Admitted 4-5-2013
Defendant's Exhibit D, parcels map, 4-5-2013

In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 2 P 1 day of October, 2013.

KRISTINA GLASCOCK
Clerk of the District Court

CERTIFICATE OF EXHIBITS - 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
H.F.L.P., LLC
Plaintiff/Appellant,
vs.
THE CITY OF TWIN FALLS,
Defendant/Respondent,

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41277
DISTRICT COURT NO. CV 11-4771
CERTIFICATE OF SERVICE

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and
REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows:

STEVEN WUTHRICH
Attorney at Law
1011 Washington,
Suite 101
Montpelier, Idaho 83254

FRITZ WONDERLICH
Wonderlich & Wakefield
P.O. Box 1812
Twin Falls, ID 83303-1812

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this
day of~, 2013.

~

Certificate of Service

_1__

KRISTINA GLASCOCK

1
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